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8. When I came into the role I was provided with a broad handover note that there 

were two or three cases of particular importance. In particular, the case of 

Sheku Bayoh and the M9 deaths. I wasn’t given a specific handover for this 

case. There had also been the Glasgow bin-lorry deaths as well, so I think that 

the nature of those sort of things would be covered, but there wasn't an in depth  

briefing about Sheku Bayoh because at that point I don't think we were directly 

involved. I don’t have a copy of this handover note to provide to the Inquiry. 

 

9. I am asked what immediate action I took when I received the renewed contact 

from the Crown Office. From memory, it’s a while ago now, but I believe I 

reviewed the information we had which was primarily the letter from Alistair 

McNab to the Crown Office. 

 

10. I think we'd basically got in touch with the Crown Office and said: “Well, you 

know, if you do want to discuss it, we're happy to do so.” And we would take it 

from there. I think the discussion was primarily around the PIRC report, 

possibly that it was completed or it was near completion. I think COPFS  

wanted to see if any of the information within that would have changed our 

decision not to investigate. 

Procedure: initial inquiries  

11. I am asked to explain how initial inquiries with HSE begin. I am asked how we 

receive them and what happens after receipt. We will get information about, in 

this case, the fatality. It can come in from the police, or it could come in from 

Crown Office, or it could be brought to our attention by the media. We may 

have enough information to make a decision to investigate or we may not have 

enough information. When I say that, I mean the decision not to investigate 

under the HSWA.  In which case, what we might do is make further enquiries 

with the police, if Police Scotland were the ones that contacted us, or with 
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Crown Office or with the duty holder themselves to say we've received 

information about an incident, and we'd like to know a little bit more.  

 

12. Further enquiries could be made by a member of the admin team. It could be 

done by a Visiting Officer - who sit just underneath the main grade inspectors 

- an inspector, or indeed, a Principal Inspector and that would be to gather 

enough information to make a decision on whether to investigate or not 

investigate the incident -whatever that might be.  

 

13. Further enquiries are generally to gather additional information to allow a 

decision to be made as to whether an incident meets our incident selection 

criteria for investigation, or whether it meets our policy on investigation of 

incidents covered by Section 3 of the Health and Safety at Work etc. Act. 

Further enquiries could involve contacting a duty holder, such as an employer 

by email, phone or by a site visit to gather additional information about a 

particular incident. We could be enquiring about the extent of any injuries to an 

employee, or asking COPFS and the police whether they have any additional 

information that they can provide. In relation to a death in custody or death 

following police contact further enquiries could include gathering information 

from the police around the circumstances of the incident to allow us to consider 

the application of our policy on investigating incidents that fall under the HSWA 

Section 3 and it might also be to confirm with the PIRC whether they were 

investigating. I am asked whether HSE simply rely on information brought to 

them by the duty holder, Crown, Police Scotland or otherwise, or if HSE 

supplement that information by carrying out their own inquiries. It depends on 

the circumstances, for example on how much information is already available, 

and whether the decision maker, normally a Principal Inspector, considered 

that this was enough to decide whether to select an incident for investigation 

or not. For example, an incident might clearly meet the selection criteria to be 
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investigated because of the severity of the injuries, or the extent of the injuries 

may not be known.  

 

14. I am asked whether, in the process of deciding whether HSE investigate a 

case, we seek the opinion of independent experts to support decision making. 

I think it very much depends on the circumstances. There are cases which are 

very straightforward and there are some where they require specialisation. We 

might get documentation that would require a specialist to look at it and it’s 

about making that decision, that bridge between initial inquiries where we're 

trying to establish for example if we're the correct enforcing authority, or if it 

meets our policy for investigation. It might take quite a time to do that, and then 

we would make that decision when we have enough information. We then 

make the decision of whether we're proceeding to full investigation or not, or 

whether we've got enough and we're actually closing our inquiry at that stage. 

So it can be quite simple or it could be quite complicated, depending on the 

circumstances.  

 

15. I have been asked if HSE considered the decision about the incident involving 

Sheku Bayoh to have been simple or complicated. I think the initial decision in 

2015 would have been relatively simple because it followed the guidance in 

the Memorandum of Understanding  that the PIRC should 

investigate the incident. There was more information available in 2016 to 

consider and to that extent it was more complicated, but I came to the same 

conclusion not to investigate.   

 

16. It is within HSE’s powers to bring in independent experts should they need it.  

HSE have in-house specialists and we can also call external specialists. For 

example, if it was something that we had no specialism in within HSE, we 

would seek somebody who could offer that opinion. 

PIRC-04624
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17. I am asked to provide details of the in-house specialists that HSE have at their 

disposal. It's essentially occupational risk management specialisms. For 

example, we have mechanical specialists, civil specialists, electrical 

specialists, human factors specialists, process safety specialists. I think we've 

also got some marine specialists. We've got a wide range of occupational risk 

management specialisms. All of those specialists have links to other 

specialists. There's quite a range, but they are focused on occupational health 

and safety. 

Procedure: investigation  

18. I am asked to explain what it would have looked like had Sheku’s death 

resulted in a HSE investigation. Once the decision to investigate is made, it's 

normally allocated by the Principal Inspector to an inspector. 

 

19. That'll be logged in our system and a case will be opened. We will then follow 

the investigation procedure (contained within HSE-00007) and the inspector 

will start the process of statement taking visits. Any assessment of 

documentation that's required will be carried out under regular review of the 

principal inspector. We just move it through the stages of justifying why is this 

investigation continuing? What are the lines of inquiry? We would also need to 

get to a point where we've dealt with any ongoing risk, which are risks that 

could be continuing after the incident, for example from poorly maintained 

equipment, hazardous levels of toxic or dangerous substance that require 

action to control any risks.  We work to have identified the immediate and 

underlying causes of an incident, for example where the immediate cause of 

an incident was a failure of equipment and the underlying cause was a lack of 

an effective maintenance regime. We would have applied HSE’s Enforcement 

Management Model, which is referred to as document HSE-00017 to get an 

idea on whether there's a risk gap and that gives us a better feel for the likely 

enforcement action that we may or may not need to take. The HSE’s 
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in our operational policy sector about it. So this is a small group who deal with 

current police and other emergency services nationally. That's who they would 

have been. 

 

67. I am asked who the Director for Scotland and the North East would have been 

as at the date of the letter. That would have been Mike Cross.  

 

68. I am referred again to the first paragraph of this letter (COPFS-01955) which 

states:  

“I have discussed these cases with HSE senior managers and colleagues in 

our operational policy sector, and also reviewed the information that we had 

already received”  

I am asked if I can recall the information that I had reviewed prior to this letter. 

I think that would only have been Information that Alistair had and 

communicated back. I don't think at that point we had had anything other than 

the letters from Crown and I think the confirmation from PIRC that they were 

leading on it. I don't think there was anything at that stage further than that. 

69. I am drawn to paragraph 2 within the same letter (COPFS-01955): 

 

“In the case of Sheku Bayoh, we would only consider investigation if there was 

compelling evidence that the method of restraint used by officers caused his 

death and that there are no plausible, conflicting explanations.” 

 

I am asked to explain where this wording and application of the test came from. 

I think this is an attempt by me to explain how the Section 3 HSWA policy 

works. I'm obviously going back eight years to try and remember exactly what 

I was trying to say, but I think what we're saying was that the evidence would 

need to meet the test in the Section 3 guidance, referred to as HSE-00002,  


































